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Date of Issue

Arising out of Order-In-Original No. CGST-VI/Ref-01/Aura/DAP/2023-24 dated
(¥) | 28.04.2023 passed by The Assistant Commissioner, CGST, DIV-VI, Ahmedabad
South.

M/s AURA BUSINESS VENTURE LLP,
- SrUerhd T A SR e / 1st Floor, Akshay Building, Behind Vadilal House,
Nam?land Address of the | 53 Shrimali Society, Navrangpura,
Appellant Ahmedabad-380009

g ARG T AL § STHANT ATHT AT § 4F 98 59 T F T @ennfRafy ¥ same 1w gery
STTRHRTLY Y STfIT SToraT qRleTur Sae Yo % 9T &, ST T U swaer ¥ faeg g wehar g

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

T GBI HT GALE T AT -

Revision application to Government of India:

(1) T IeuTe qoF afifeaw, 1994 i ey s ¥ qarq T¢ qred F ar ¥ qEe o9y a
ST & W G 6 Sadia Qaeror araee orefier afve, wRa aa, & sy, ored 3w,
=TT wfSrer, sfree i s, dwe A, 7 et 110001 6 sl =iy -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) T wer A I % ATl ¥ ot UE iR & R 9ueT 4T o sary ¥ ar e
WU & GEX WIS # 719 & S0 §¢ 967 &, a7 fhell woenrR a1 wver & =mg ag el srcers &
7 foeft osTTR | g1 Aver Y ik % < gg g

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@)  wea o argT Rl Ty A e # Raifad W ax AT A F ARt § suam 4
ITUTEH e & YT & ATHe | ST WRa & aTge et Ty ar seer 7 faifa &)




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(W) I e BT QT o AT SR % g (et 4v sy ) Fata R w9 gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(F) ST ITITE T ITUTIT {[oa & YIAT & [o7q ST ST hige g it 7 g &% U emder oY <9
oI U {79 & qaTas o<, 79 & gy i a7 a8y 9% a7 91 § O afgfRme (7 2) 1998
FRT 109 3T < fFg T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
R Sec.109 of the Finance (No.2) Act, 1998.

(2) e IeaTeT e (3Tfen) Fammee, 2001 % Ew 9 F siwiq [T vuw @ear 3-8 #H &
gt ®, I0a sreer F ¥t sweer I femts & @7 79 F fiaoga-snea & adier swaer & ar-ar
gfadt & a1y ST sraeT R ST Irffw S9 91 @ § &0 ged i & fddia gy 35-3 |
Raffea & % SEram & G % 919 ESAR-6 AT St I AT g ARl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
* accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS se % re S(gt Gery T U 9T T AT 94 FH gl w94 200 /- 6 A
ST &% STt e Ueh 9@ & SATaT g7 ar 1000/~ i HiE T &7 Sl

The revision application shall be accompanied by a fee of Rs.200/- where the
. amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved

is more than Rupees One Lac.

T e, TR IETEH S U AT F erfiefir =martaTer & i srdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) T Seared g ATATaw, 1944 Hi oy 35-41/35-3 & siada:-
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(2) Sorw TRedE § qaT SqEr H ererar f erdie, ordiel % ArAer # AT e, EEAE)
SeqTeT qF Ud AT ardverty =Tt (Reee) fit aiEm def s, AZHITATE § 2nd e,

ngkﬂ e, SEaT, TREENR, AgHSEE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
. accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. ' '




(3) zri%w&n%%rﬁw%waﬂ%&ﬁmwﬁﬂ@m%ﬁmwaﬂmﬁﬁﬁttﬁvsﬁrwwﬁ?ﬁ
& F4T IT A1RY 59 a5 F g gy W B Rrer ol e F 59 ¥ g aariRafy afe
ATATERTOT ST T ST AT Fesiie TXRTC T Ueh ST (3T ST & |

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4)  FAEEE e At 1970 Tor §9fd f agE -1 ¥ st Raiia fg o s
ST AT gerenaer FATRARY e sy % areer ¥ & 7% H 1F TRR & 6.50 4 F7 =R
i fehe @RI BT AR |

One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Wmﬁmmﬁﬁﬁwmmﬁaﬁﬁaﬁ?ﬁwﬁam%mw%ﬁm
Lo, Heald IeUTEA e T AT rfleiyy =AraTieeeeT (Fratfafy) My, 1982 # Afga &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

(6)  ®IAT oF, FT IS Yok T JITHRR ST TR (feee) o 9 erfiet & wreer
# FdeaqT (Demand) T ¥ (Penalty) FT 10% T& ST HYAT Afard gl gIifF, srfereaa o war
10 g *Q"TQ%I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FT IeUTE Qe T FATRT o Sfetar, TR ST e Y i (Duty Demanded)|
(1) @< (Section) 11D % aga et Tfr;
(2) oraT e A9 wiee it i,
(3) e e Mawt & faw 6 & aga T win

T I ST A arefter’ & ot O ST Y o A srdrer e w0t ¥ Rro oF o g R
T gl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T aweer & S erfier TFAeHeer 3 wHer STgh oeh ororT g AT Tvs Al &7 ar w1 fvg g
e F 10% T W% &R gt Faer qvs f@emfea & aar qve F 10% spram o= 6 <7 aelt &1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” :

o Dy
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ORDER IN APPEAL

The present appeal has been filed by M/s Aura Business
Venture LLP, 1st Floor, Akshay Building, Behind Vadilal House, 53
Shrimali Society, Navrangpura, Ahmedabad-380009 (hereinafter
referred to as the “appellant”) against Order in Original No. CGST-
VI/Ref-1/AURA/AC/DAP/2023-24 dated 28.04.2023 [hereinafter
referred to as “impugned order”’] passed by the Assistant
. Commissioner, CGST, Division-VI, Ahmedabad South (hereinafter
referred to as “adjudicating authority”) rejecting refund of Rs.

21,88,324/-.

0.  Briefly stated, the facts of the case are that the appellant had
filed a refund claim for an amount of Rs. 21,88,324/ of Service
Tax and Rs. 30,54,248/ of GST in respect of which services were
not provided either wholly or partially. The appellant had
submitted that they were service recipient and had booked Villa
No. Sapphire - 4, 5 & 6 on 23.01.2017 under Arvind Uplands
project of Ahmedabad East Infrastructure LLP (hereinafter referred
to as AEIL), who had paid service tax at regular intervals. AEIL
had booked income of Rs. 7,40,81,550/ and on the said amount,
discharged service tax amounting to Rs. 21,88,324/- and GST
., amounting to Rs.30,54,248/-. However, the appellant had
received refund of only Rs. 7,40,81,550/-. As discrepancies were
noticed in the refund claim filed by the appellant, they were issued
Show Cause Notice bearing  No. CGST/WS06 /REF-
20/AURA/2021-22 dated 07.12.2021 wherein it was proposed to
reject the refund claim in terms of Section 11B of the Central
Excise Act, 1944 and Section 54 of the CGST Act, 2017. The SCN
was adjudicated vide the OIO dated 27.01.2022 wherein the claim
for refund filed by the appellant was rejected. The appellant

appealed against the said OIO before the Commissioner (Appeals),
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back the matter for fresh adjudication. Subsequently, the
appellant filed a refund claim for Rs. 21,88,324 /- of Service tax on
13.01.2023. Therefore a SCN F.No. CGST/WS06/Ref-
21/ABVL/2022-23 dated 06.03.2023 was issued to the appellant.
The said SCN was adjudicated vide the impugned order wherein
the claim for refund filed by the appellant was rejected.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present
appeal on the following grounds:

»  The adjudicating authority failed to understand the present
application for refund of service tax is made in accordance with

Section 142(3), 142(5) of the CGST Act, 2017.

»  Time limit specified under Section 11B(1) of the Central
Excise Act, 1944 is not applicable to refund claimed under

Section 142(3) and 142(5) of CGST Act, 2017.

»  They contest that the case laws mentioned by the
adjudicating authority in the impugned order does not applicable

to the instant case.

> The appellant mentioned several tribunal cases.

4.  Shri Jitendrakumar Chopra and Ms. Nency Shah appeared
for PH on behalf of the appellant. They reiterated the content of

the written submission and requested to allow their appeal.

5. I observe that the adjudicating authority vide the impugned
order rejected the refund claim amount of Rs. 21,88,324/-. The
adjudicating authority found that the service tax was paid by the
AEIL against the service falling within the meaning of ‘service to be
provided’. The service provided by them is continuous over a

&0 SR service tax

period of two to three years, and they are liab
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on the advances received for construction services. Therefore,
they had the opinion that the payment made by AEIL was not a
deposit but Service tax. The adjudicating authority mentioned the
statute, which does not specify the liability raised only after the
service provided rather it states that the service provider are liable
to pay service tax upon receipts of payments for taxable services.
Consequently, its refund falls under the purview of Section 11B of
the Central Excise Act, 1944, applicable to Service Tax refund as
per Section 83 of the Finance Act, 1944. The adjudicating
authority further finds that the appellant had filed refund claim
after more than four years from the relevant date of the payment
of service tax. AEIL had made payment of Service tax in 2017-18.
Relying to the judgment of the Hon’ble CESTAT, Mumbai in the
case of Benzy Tours & Travels Pvt. Ltd. vs. Commissioner of
Service Tax, Mumbai-1 reported in [2016(43)STR 625(Tri.
‘Mumbai) and the judgment of the Hon’ble High Court of Madras in
the case of Asstt. Commr. of ST Chennai vs. Natraj and Venkat
Associates reported in 2015(40)S.T.R. 31(Mad.), the adjudicating
authority rejected the refund claim filed by the appellant as the

claim is hit by limitation in terms of Section 11B of Central Excise

Act, 1944.

0. I have also gone through the written submissions made by
the appellant in their appeal memorandum and oral submission
made at the time of personal hearing. I observe that the appellant
have made submission that the claim for the refund of service tax
fall under the transitional provisions of Section 142(3) and 142(5)
of the CGST Act, 2017. These provisions override everything under
the erstwhile law except Section 11B(2) of the Central Excise Act,
1944. Section .11B(2) of the Central Excise Act, 1944, does not
contain any time limit regarding the filing of refund claims for
duty or tax. Therefore, it can be said that the time limit specified
in Section 11B(1) of the Central Excise Act, 1944, is not applicable
to refund claims  made under the transitional provisions

mentioned in Section 142(3) and 142(5) of t
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Upon reviewing the impugned order I find that the matter was not
heard on the ground of the aforesaid submission made by the
appellant. Hence, the matter is required to be remanded back for

fresh adjudication.

7. In view of the above, the impugned order is set aside and the

appeal is allowed by way of remand.

8.  3Uicihdl gRI SRR 3ie & FueH SWiad i 3 fovar &rdn &

The appeal filed by the appellant stands disposed of in above

terms.
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To,

M/s Aura Business Venture LLP,
1st Floor, Akshay Building,
Behind Vadilal House,

53 Shrimali Society, Navrangpura,
Ahmedabad-380009

Copy to :

1)  The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2)  The Principal Commissioner, CGST, Ahmedabad South
3)  The Assistant Commissioner, Central GST Division-VI,
Ahmedabad South
4)  The Supdt. (Appeal), CGST, Ahmedabad South
(For uploading the OIA) :

¥ Guard File

6) PA file
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